THIS DISPOSITION
1/ 4/ 02 IS NOT CITABLE AS PRECEDENT

OF THE T.T.A.B. Paper No. 30
BAC/ n

UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

Col l ector’s Edge of Tennessee, Inc., and The Fairfield
Conpany, joined as party plaintiff?
V.
The Edge Interactive Media, Inc.

Qpposition No. 107,996
to application Serial No. 74/390, 998
filed on May 14, 1993

James C. Nemmers of Shuttleworth & Ingersoll, PLC, for
Col l ector’s Edge of Tennessee, Inc., and The Fairfield
Conpany, joined as party plaintiff

Dr. Tinothy Langdell, CEO of The Edge Interactive, Media,
I nc., pro se.

Bef ore Quinn, Hairston, and Chapman, Adm nistrative
Trademar k Judges.

Opi ni on by Chapman, Adm nistrative Trademark Judge:
Stephen D. Grant and G| Kane, joint applicants,

originally filed an application to register the mark EDGE

! The records of the Assignnent Branch of this Office indicate

t hat opposer’s pl eaded Regi stration No. 1,895,589 was assigned to
The Fairfield Conpany by an assignnent recorded at Reel 2359,
Frane 0248 in August 2001. Accordingly, The Fairfield Conpany is
hereby joined as a party plaintiff pursuant to Fed. R Gv. P.
19(a). See also TBWP § 512.01
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on the Principal Register for “printed matter, nanely,
com ¢ books, com c book reference gui de books, books
featuring stories in illustrated forns, graphic novels,
comc strips, picture postcards, com c postcards, printed
postcards, trading cards, collectors [sic] cards featuring
com ¢ book characters, playing cards, novelty stickers,

decal s, and posters.”?

The application was assigned to The
Edge Interactive Media, Inc. in February 1997, and the
assignnent was recorded in the United States Patent and
Trademark OFfice in March 1997 (Reel 1561, Frane 0255).

Col I ector’s Edge of Tennessee, Inc. filed the notice
of opposition alleging that opposer has continuously used
COLLECTOR' S EDGE as a trademark since prior to any date
whi ch nmay be clained by applicant; that opposer owns
Regi stration No. 1,895,589 for the mark COLLECTOR S EDGE®
for “paper goods and printed natter; nanely, footbal

tradi ng cards, decals and stickers;” and that applicant’s

mar k, when used in connection with its goods, so resenbl es

2 Application Serial No. 74/390,998, filed May 14, 1993, based on
applicant’s assertion of a bona fide intention to use the mark in
conmer ce. Subsequently, on March 5, 1997, applicant filed an
Amendnent to Allege Use, with clained dates of first use of
Novenber 30, 1993 and first use in comrerce of April 31, 1994,
whi ch was accepted by the Exam ning Attorney.

® Registration No. 1,895,589, issued May 23, 1995, Section 8
affidavit accepted, Section 15 affidavit acknow edged. The
claimed date of first use is Novenmber 30, 1991, and the date of
first use in comerce is February 21, 1992.



Opposition No. 107996

opposer’s previously used and regi stered trademark as to be
likely to cause confusion, nistake, or deception.?

Applicant, in its answer, denied the salient
al l egations of the notice of opposition.

The record consists of the pleadings; the file of the
opposed application; opposer’s notice of reliance,
consisting of a current status and title copy of opposer’s
Regi stration No. 1,895,589; and the testinony of opposer’s
president, Alan Lewis, with exhibits. Applicant did not

take any testinony or properly introduce any evidence.® Nor

“Inits brief on the case, opposer also has asserted common | aw
rights in the follow ng marks: (1) EDGE for football and

basket bal | trading cards; (2) EDGE ENTERTAI NVENT for trading
cards featuring comc book characters; and (3) a stylized

depi ction of COLLECTOR S EDCGE (shown bel ow) for trading cards
featuring fantasy characters:

G ven our holding in this matter, we need not consider opposer’s
assertions of rights in various conmon | aw marks.

®> Applicant argues inits brief (p. 6) that it “filed its own
Noti ce of Reliance on August 25, 2000 (in a tinely manner).”
However, no copy of applicant’s notice of reliance was received
by opposer or the Board until February 2001, when applicant
attached a copy of its purported notice of reliance to its main
brief as well as an “Appendi x of Docunents Relied Upon”

(i ncluding copies of registrations printed out on February 10,
2001) .

Applicant is well aware (or should be) that “the facts and
argunments presented in the brief nust be based on the evidence
offered at trial. A brief may not be used as a vehicle for the
introduction of evidence.” See TBWP § 801.01. Because there is
no proof of the tinely filing of applicant’s “notice of
reliance,” the contents thereof will not be considered by the
Board. It should be noted, however, that, given the nature of
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did applicant attend or participate in the testinony
deposition of Alan Lew s.

Both parties filed briefs on the case.® An ora
heari ng was not request ed.

Wth regard to the issue of priority, to the extent
t hat opposer owns a valid and subsisting registration of
its pleaded nmark,’ the issue of priority does not arise.
See King Candy Co. v. Eunice King's Kitchen, Inc., 496 F.2d
1400, 182 USPQ 108, 110 (CCPA 1974); and Carl Karcher
Enterprises, Inc. v. Stars Restaurants Corp., 35 USPQd
1125 (TTAB 1995). Moreover, the record establishes
opposer’s prior and continuous use of its mark since
February 1992.

Thus, the only renmining i ssue before the Board is

that of |ikelihood of confusion. Qur determ nation of

the “evidence” and the weight it is to be accorded, a
consi deration of applicant’s proposed “evidence” would not alter
the Board’ s ruling in this matter.
® The Board notes that applicant filed its brief “under protest”
due to its pending notions. There are no remaini ng pendi ng
nmotions. See Board orders dated January 11, 2001; January 12,
2001; January 23, 2001; February 14, 2001; and Novenber 1, 2001.
Applicant is advised that factual statements nmade in briefs on
t he case can be given no consideration unless they are supported
by evi dence properly introduced at trial. See BL Cars Ltd. v.
Puma I ndustria de Veiculos S/A 221 USPQ 1018 (TTAB 1983); and
Abbott Laboratories v. TAC Industries, Inc., 217 USPQ 819 (TTAB
1981). See also, TBMP § 706. 02.
" Applicant asserts throughout its brief that opposer has not
shown that it is the owner of the pleaded registration. However,
the records of the Assignment Branch of this O fice include seven
recorded docunments supporting a proper chain of title to opposer
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i kelihood of confusion is based on an anal ysis of all of
the facts in evidence that are relevant to the factors
bearing on the issue of |ikelihood of confusion. Inre E
|. du Pont de Nenmours & Co., 476 F.2d 1357, 177 USPQ 563
(CCPA 1973). Specifically, in any |ikelihood of confusion
anal ysis, two key considerations are the simlarities or
dissimlarities between the goods and the simlarities or
dissimlarities between the marks. Federated Foods, Inc.
v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA
1976). Based on the record before us in this case, we find
that confusion is likely.

Turning first to a consideration of the parties’
respective goods, it is well settled that goods need not be
i dentical or even conpetitive to support a finding of
i kelihood of confusion, it being sufficient instead that
the goods are related in sonme manner or that the
ci rcunst ances surrounding their marketing are such that
they would |ikely be encountered by the same persons under
ci rcunstances that could give rise to the m staken belief
that they emanate fromor are associated with the sane
source. See In re Peebles, Inc., 23 USPQRd 1795 (TTAB
1992); and In re International Tel ephone and Tel egraph
Cor poration, 197 USPQ 910 (TTAB 1978). Nor is it necessary

that a |likelihood of confusion be found as to each item
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included within applicant’s identification of goods. See
Squirtco v. Tomy Corporation, 697 F.2d 1038, 216 USPQ 937,
939 (Fed. Cir. 1983); Tuxedo Mnopoly, Inc. v. Ceneral
MIIs Fun Goup, 648 F.2d 1335, 209 USPQ 986, 988 ( CCPA
1981); and Al abana Board of Trustees v. BAMA Werke Curt
Baumann, 231 USQP 408, footnote 7 (TTAB 1986).°8

In addition, it is well established that the issue of
I'i keli hood of confusion nust be determined in |ight of the
goods set forth in the opposed application and pl eaded
regi stration and, in the absence of any specific
[imtations therein, on the basis of all normal and usual
channel s of trade and nmet hods of distribution for such
goods. See, e.g., CBSInc. v. Mdrrow, 708 F.2d 1579, 218
USPQ 198, 199 (Fed. Cir. 1983); Squirtco v. Tony Corp.
supra, 216 USPQ at 940; and Paul a Payne Products Co. V.
Johnson Publishing Co., Inc., 473 F.2d 901, 177 USPQ 76, 77
( CCPA 1973).

Wth respect to the involved goods, we note that

opposer’ s pl eaded regi stration covers “football trading

8 Applicant states in its brief that it should at |east be
granted a registration “for all goods and services it applied for
ot her than the specific goods of trading cards which opposer
singled out.” (Applicant’s brief, p. 25). However, applicant
did not submt any proposed amendnment to its application. |In any
event, the record supports a finding of Iikelihood of confusion
based on the involved marks and goods.
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cards, decals and stickers.” Simlarly, applicant’s goods
cover a variety of printed matter, including, “trading
cards” and “novelty stickers, [and] decals.” Because there
is no limting | anguage which restricts the subject matter
of these goods in the involved application, we nust presune
that applicant’s goods enconpass all types of trading
cards, decals, and novelty stickers, including those
related to the football-thenmed goods identical to those of
opposer .

We al so nust presune that applicant’s goods nove
t hrough all the ordinary and normal channels of trade for
such goods to all the usual purchasers for such products.
See COctocom Systens Inc. v. Houston Conputer Services,
Inc., 918 F.2d 937, 16 USPQ2d 1783, 1787 (Fed. Cir. 1990);
and The Chicago Corp. v. North American Chicago Corp., 20
UsP@d 1715 (TTAB 1991). See also In re El baum 211 USPQ
693 (TTAB 1981).

| ndeed, Alan Lewis, the president of opposer, provided
the following testinmony in his deposition taken on June 28,
2000:

Q Earlier you had nentioned that the sane buyers
for the stores and the chains purchased both
sports and non-sports trading cards. Do they
al so stock sports and non-sports tradi ng cards

al ongsi de one anot her?
A: Yes.
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Bot h sport and non-sport cards together?
That’ s correct.

Si de- by-si de?

Correct.

b oy ge

See Deposition of Alan Lewis at pp. 42-43. M. Lews
confirmed the simlar (if not identical) channels of trade
of sports cards and non-sports cards in the foll ow ng
di scussi on:
Q So if you're |looking at the cards, can you | ook
fromsports cards to non-sports cards and back

again wi thout any physical obstruction?
A: That’ s correct.

Q . . . Do any large retailers you' re aware of
segregate sports cards from non-sports cards, put
themin physically different |ocations?

A: No.

Q Wiy do they keep them together?

A: It’s mainly logistics. Trading cards is a
particul ar category. There's one buyer. There’s
one jobber that will come around and stock those
shelves. . . . It’s the sane product in the
consuner’s mnd and it’s sold in the sanme spot,
and, you know, people are drawn to that one spot
to find what they want.

Q Do consumers purchase both sports and non-sports
cards?

A: Yes.

See Lewis Deposition at pp. 44-45.°
Thus, applicant's “trading cards” nust in |egal

contenpl ati on be viewed as being identical to opposer's

° Indeed, M. Lewi s indicated that opposer itself produced both
sports and non-sports cards. Dep. at pp. 11 and 56.
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goods since the termobviously includes trading cards with
a football theme. Simlarly, the same is true regarding
stickers and decals. Consequently, the respective goods
must be considered to nove in the sane channels of trade,
and would be sold to the identical classes of purchasers.

| ndeed, under the du Pont factors regardi ng conditions
of sale, the average purchaser nay be expected to exercise
| ess care in the decision to purchase a | ess expensive
article. Here, “these are not expensive itens requiring
one to exercise careful thought and/or expertise in their
purchase. Mre often than not they are shelf itenms which
are purchased on a sonewhat casual basis.” Inre
Sai |l erbrau Franz Sailer, 23 USPQ2d 1719, 1720 (TTAB 1992).
See al so, Recot Inc. v. MC Becton, 214 F.3d 1322, 54
usP2d 1894, 1899 (Fed. Cir. 2000) (“[w hen products are
relatively | ow-priced and subject to inpulse buying, the
ri sk of likelihood of confusion is increased because
purchasers of such products are held to a | esser standard
of purchasing care”).

Plainly, the marketing and sale of trading cards (even
of different subject matters), if offered under the sane or
simlar marks, would be likely to cause confusion as to

origin or affiliation.
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When mar ks appear on virtually identical goods, the
degree of simlarity necessary to support a concl usion of
i kely confusion declines. See Century 21 Real Estate
Corp. v. Century Life of America, 970 F.2d 874, 23 USPQd
1698 (Fed. Cir. 1992).

We turn next to a consideration of the respective
marks at issue. It is well settled that marks are
considered in their entireties, but in articulating reasons
for reaching a conclusion on the issue of |ikelihood of
confusion, there is nothing inproper in stating that, for
rational reasons, nore or |ess weight has been given to a
particular feature or portion of a mark. That is, one
feature of a mark may have nore significance than another.
See In re National Data Corporation, 753 F.2d 1056, 224
USPQ 749 (Fed. Cir. 1985). W find the dom nant origin-

i ndi cating portion of opposer’s registered mark is the word
EDGE, which is identical to applicant’s mark. That is, the
common significant elenent in both parties’ marks is the
sane term EDGE

When considered in their entireties, the respective
marks are simlar in sound and appearance. Concerning the
connot ations of the respective marks, the term EDGE (when
used alone) is arbitrary in connection with applicant’s

goods. Further, we find that the term COLLECTOR' S in

10
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opposer’s pleaded registration is highly suggestive, if not
descriptive, of the anticipated purchasers of opposer’s
goods — nanely, card collectors — as well opposer’s act ual
goods, collector’s cards.® Wile the mark COLLECTOR S EDGE
i s somewhat suggestive of trading cards, nonethel ess, the
overall commercial inpression of the marks is highly
simlar.

Moreover, the slight difference in the respective
mar ks may not be recalled by purchasers seeing the marks at
separate tinmes. The enphasis in determning |ikelihood of
confusion is not on a side-by-side conparison of the marks,
but rather nmust be on the recollection of the average
purchaser, who normally retains a general rather than
specific inpression of the many trademarks encount ered;
that is, a purchaser’s fallibility of nenory over a period
of tinme nmust al so be kept in nmnd. See G andpa Pidgeon’s
of Mssouri, Inc. v. Borgsmller, 477 F.2d 586, 177 USPQ
573 (CCPA 1973); and Spoons Restaurants Inc. v. Morrision,
Inc., 23 USPQRd 1735 (TTAB 1991), aff’'d unpub’'d (Fed. Cir.,

June 5, 1992).

19 pposer has subnmitted testinony establishing the similarity, if
not interchangeability, of the terns trading cards and
collector’s cards. See Lew s Deposition at p.55.

11
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Even if potential purchasers realize the apparent
di fference between the marks EDGE and COLLECTOR S EDGE,
they may m stakenly believe that applicant’s mark is sinply
a revised, shortened version of opposer’s mark, with both
mar ks serving to indicate origin in the sane source.

Qur finding above that certain of applicant’s goods,
specifically, “trading cards,” “decals,” and “novelty
stickers,” are legally identical to opposer’s identified
“football trading cards, decals and stickers,” is nore than
sufficient to overcone the relatively mnor differences
bet ween the parties’ marks.

Thus, when we conpare the parties' marks in their
entireties we find that they are substantially simlar in
sound, appearance and comercial inpression. See In re
Azt eca Restaurant Enterprises Inc., 50 USPQ2d 1209 (TTAB
1999). Their contenporaneous use, in connection with the
same or closely related goods, would therefore be likely to
cause confusion as to the source or sponsorship of such
products.

Applicant’s argunent that there has been no actual
confusion is unavailing as there is no evidence of record
regardi ng applicant’s geographic area of sales or anmount of
sales. Hence, it is not clear that there has been

opportunity for confusion in the marketplace. Nbreover,

12
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the test is whether there is a |likelihood of confusion, not
whet her actual confusion has occurred. See Wiss
Associates Inc. v. HRL Associates Inc., 902 F.2d 1546, 14
UsP2d 1840 (Fed. CGir. 1990).

Accordingly, because of the simlarity of the parties’
marks; the identity of some of the parties’ goods; and the
simlarity of the trade channels and purchasers of the
respective goods, we find that there is a likelihood that
t he purchasi ng public would be confused when applicant uses
EDGE as a mark for its goods.

Deci sion: The opposition is sustained, and

registration to applicant is refused.
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